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| N RE: I n Proceedi ngs

Under Chapter 11
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OPI NI ON

This matter is before the Court on the notion of defendant,
Duquoi n Nati onal Bank ("Bank"), tofile anotice of appeal instanter,
whi ch t he Court construes as arequest toextendthetinefor filing
noti ce of appeal. The Bank m ssed by one day t he deadline for filing
its notice of appeal and now seeks an extension of tinme to appeal
pursuant to the "excusabl e negl ect” provision of Bankruptcy Rul e
8002(c). See Fed. R Bankr. P. 8002(c).

On April 29, 1993, the debtor, Pyram d Energy, Ltd. ("Pyram d"),
filed an adversary pleading entitled "Declaratory Conplaint and
bjectiontoCaim”" inwhichit sought a determ nation that the Bank
had executed a valid release of its claim against Pyram d as
consideration for Pyrami d' s dism ssal of an earlier adversary
proceedi ng agai nst the Bank. On Novenmber 9, 1993, after hearing

evi dence and argunents, the Court orally

ruled in favor of Pyramid on its conplaint but indicated that the



ruling woul d not be final until a witten order was entered. On
Decenmber 16, 1993, the parties appeared before the Court onanotionto
rel ease escrow proceeds t hat had been hel d pendi ng det erm nati on of the
debt or' s adversary proceeding. The Court determ ned that this notion
was premature, as nowitten order had been entered inthe adversary
case, but advi sed counsel for the parties that awitten order woul d be
entered soon. The witten order was entered the foll ow ng day on
Decenber 17, 1993.

Under Bankruptcy Rul e 8002(a), a party has 10 days fromt he date
of entry of ajudgnent, order or decreetofileits notice of appeal .
See Fed. R Bankr. P. 8002(a). Ten days fromentry of the Decenber 17,
1993, order was Monday, Decenber 27, 1993. The Bank fil ed a noti ce of
appeal the foll ow ng day on Decenber 28, 1993, alongwithits notionto
file notice of appeal instanter.

The Bank' s noti on asserted that its notice of appeal was tinely
filed under Federal Rule of Gvil Procedure 6(a), which provi des t hat
i nt er medi at e weekends and hol i days ar e excl uded fromt he conput ati on of
time whenthe periodfor filingislessthan 11 days. See Fed. R of
Civ. P. 6(a). Pyram d objected on the basis of Bankruptcy Rule
9006(a), which provi des for the excl usi on of weekends and hol i days when

therelevant time periodis|lessthan 8 days.! The Bank then filed a

'Rul e 9006(a) was anmended in 1989 fromits previous form which
mrrored the 11-day rule of Federal Rule of Civil Procedure 6(a). An
undesirable result of the previous rule was that the 10-day peri ods
prescribed in the interest of pronpt adm nistration of bankruptcy
cases were extended to at |east 14 days. Under its present form the
10-day time periods prescribed or allowed in bankruptcy cases are no
| onger extended because of internedi ate weekends and holidays. See
Advi sory Commttee Note (1989), Fed. R Bankr. P. 9006(a), Norton
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responseinwhichit assertedthat itslatefiling was the result of
"excusabl e negl ect™ and shoul d be al | owed pursuant to Bankruptcy Rul e
8002(c).

Counsel for the Bank expl ained histardinessinfilingthe notice
of appeal by noting that the 10-day appeal period here included two
weekends and the Chri stmas hol i day, whichresultedinalight work week
for counsel and his office staff. Inaddition, counsel's associatein
his two-attorney | aw of fi ce was absent one day due toillness. In
recounting the events of that period, counsel stated that the Court's
order entered on Friday, Decenber 17, was not receivedin his office
until Monday, Decenber 20. This was the day of the office Christmas
party and traditionally a day of |light duty. On Tuesday, Decenber 21,
counsel's associate was out of the office because of illness.
Wednesday, Decenber 22, was the | ast full working day before the
Chri st mas hol i day, and bot h counsel and hi s associ ate were at wor k t hat
day. The of fice was cl osed on Thur sday and Fri day, Decenber 23 and 24.
On Monday, Decenber 27, follow ngthe Christnmas weekend, counsel took
an addi tional day off for a previously planned fam |y activity. It was
not until Tuesday, Decenber 28, that counsel di scoveredthe appeal
deadl i ne had passed, at which tinme the notice of appeal and
acconmpanyi ng notion were rushed to the clerk's office for filing.

Rul e 8002(c) provides that after thetime for filing anotice of
appeal has expired, the bankruptcy judge may extend the time for filing

t he noti ce of appeal for a period not to exceed 20 days, if the request

Bankruptcy Rul es Panphl et 1993-94 Edition, 613.



i s made wit hinthat 20-day peri od and there is a show ng of "excusabl e
negl ect."? The Bank here clearly nmet thetinelimt of Rule 8002(c) in
filingits notice of appeal onthe first day of the 20-day peri od. The
remai ni ng question, then, is whether there has been the required
show ng of "excusabl e neglect."

Inthe recent case of Pioneer Inv. Services v. Brunswi ck Assocs.

113 S. Ct. 1489 (1993), the Suprene Court set forth the appropriate
st andard f or determ ni ng "excusabl e negl ect” inthe context of filing
| at e proofs of clai munder Rul e 9006(b)(1). The court rejected a
narrowdefinition of "excusabl e negl ect,” which requires a show ng of
exceptional circunstances beyond the novant's control, and opted for an
equi tabl e determ nation that "[takes] account of all relevant
ci rcunstances surroundi ng the party'somssion.” 113 S Q. at 1498
These factors, the court stated, include

t he danger of prejudicetothe debtor, thelength
of the delay and its potential inmpact on judicial

Rul e 8002(c) states in pertinent part:

(c) Extension of Tinme for Appeal. The
bankruptcy judge nay extend the tine for filing
the notice of appeal . . . for a period not to

exceed 20 days fromthe expiration of the tine
ot herwi se prescribed by this rule. A request
to extend the tinme for filing a notice of
appeal nust be made before the tinme for filing
a notice of appeal has expired, except that a
request made no nore than 20 days after the
expiration of the time for filing a notice of
appeal may be granted upon a show ng of
excusabl e negl ect [except for appeals from
specified judgnents or orders not applicable
here.]

Fed. R Bankr. P. 8002(c).



proceedi ngs, the reason for the del ay, incl uding
whet her it was withinthe reasonabl e control of
t he novant, and whet her t he novant acted i n good
faith.

| n appl yi ng t he equitabl e test of Pioneer tothe present case,?
t he Court finds that many of the factors there specifiedweighinfavor
of determ ning that the om ssion of counsel for the Bank in m ssingthe
appeal deadline was "excusable.” The filing was del ayed by only one
day and, whil e argunent of the Bank's notionto fileinstanter has
resultedinadditional delay, thelatefilingitself causedlittle
prejudice to the debtor and had m ninmal inpact on the judicial
proceedi ngs. Thereis, noreover, noindicationthat counsel actedin
bad faith.
I n consideringthe reason for the del ay, however, the Court finds
t hat counsel had anpl e opportunity tofileatinely notice of appea
and that thedelay infiling was well withincounsel's control. The
Court announced its oral ruling on Novenber 9, over a nonth before the
witten order was entered. At that tinme, counsel contenpl ated
appeal ing fromthe Court's order and was awar e of the necessity of
filing anotice of appeal upon entry of the witten order. The parties
appeared in Court on Decenber 16 on the notion to rel ease escrow

proceeds, at whichtinme counsel was rem nded that the witten order

SWhi l e the Pioneer court construed the "excusabl e neglect™
provi sion of Rule 9006(b)(1), its ruling is equally applicable in
interpreting the simlar |anguage found in Rule 8002(c). See ln re
Springfield Contracting Corp., 156 B.R 761, 765 (Bankr. E.D. Va.
1993).




woul d be entered soon. Wil e counsel actually received his copy of the
written order on Monday of t he week before Chri stms, a week duri ng
whi ch hi s associ ate m ssed a day of work and the of fi ce was cl osed two
of the normal worki ng days, there was at | east one day t hat week- -
Wednesday, Decenber 22--when everyone was wor ki ng and t here were no
unusual distractions. Counsel offers noreason, and the Court finds
none, why t he noti ce of appeal coul d not have been prepared and fil ed
on that day.

Counsel acknow edges t hat he and his staff are wel | -experi enced in
filing bankruptcy appeal s and coul d have filedthe relatively sinple
noti ce of appeal, or even arequest for extensionof timetofile a
noti ce of appeal ,*withlittle problem Tothe extent that counsels
failuretofilethe notice of appeal was due to his m sreadi ng of the
rules or toproblems withthe tickler systemin his office, Pioneer
provi des no respite. ThePioneer court, inassessingthe culpability
of counsel's actions, gave "little weight" tothe fact that counsel was
experienci ng upheaval inhislawpractice at thetine of the bar date.
Pi oneer, 113 S.Ct. at 1499. Further, the court indicated that
i gnorance of the rules or a m stake in construing the rul es does not
constitute "excusabl e negl ect” even under the |liberal standard there
espoused. See id. at 1496.

Based on its readi ng of Pioneer, the Court concludes that

counsel's latefiling of the notice of appeal here did not cone within

“A motion to extend time to file a notice of appeal under Rule
8002(c) may be all owed wi thout a show ng of excusable neglect if made
before expiration of the 10-day appeal period. See Fed. R Bankr. P
8002(c).



t he meani ng of "excusabl e neglect” for purposes of Rule 8002(c).
Notw t hst andi ng the m nimal delay and prejudice resulting from
counsel's om ssion, hisfailuretoneet thetinmerequirenments of Rule
8002(a) is the sort of "neglect” that could and shoul d have been
avoi ded and, therefore, cannot be characterized as "excusable." To
rul e ot herwi se woul d undermne theintegrity of the rul es and erode t he
time requirenments that have been inmposed to ensure pronpt
adm ni stration of bankruptcy appeals.

For the reasons stated, the Court denies the Bank's notiontofile
noti ce of appeal instanter, whichthe Court construes as a request to
extend time for filing notice of appeal under Rule 8002(c).

SEE WRI TTEN ORDER

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 22, 1994




